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Business Secrets, Access and Rights of the Defence
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Antitrust public enforcement in Portugal has recent-
ly been mired by procedural obstacles associated to
the protection of confidential information and to the
protection of the rights of the defence. This paper
looks at how the national competition authority,
courts and undertakings have responded to these
challenges, searching for a balance between the con-
flicting interests.

I. Introduction

The enforcement of competition law by the Por-
tuguese Competition Authority (Autoridade da Con-
corrência, or AdC), in cartel cases, has recently been
faced with significant procedural obstacles arising
from the protection of confidential information, and

from controversies regarding access to such docu-
ments and the rights of the defence.

After a string of cases, that caused one particular
cartel to be bogged down in procedural roadblocks,
the AdC implemented a two-fold solution: revising
the Portuguese Competition Act (PCA),1 and chang-
ing part of its own evidentiary procedure. It is un-
clear, however, whether such changes will be enough,
as recent litigation suggests.

II. National Legal Framework

In Portugal, as across the European Union, the Na-
tional Competition Authority is required to safe-
guard undertakings’ legitimate interests in the pro-
tection of their business secrets.2 To that end, when-
ever it seizes, or orders the production of documents,
it grants undertakings the opportunity to identify the
informationdeemedtobeconfidential andasks them
to provide a non-confidential version thereof.3 The
undertakings’ failure to do so results in the docu-
ments being deemed wholly non-confidential.4

As a rule, third parties who demonstrate a legiti-
mate interest are entitled to access all non-confiden-
tial information.5 But confidential information was,
in principle, out of bounds. Let us sidestep the need
to complete this framework with the rules and prin-
ciples applicable to antitrust private enforcement,
and focus specifically on the exercise of the rights of
the defence.

The PCA includes a special rule on access to con-
fidential information. Until recently, it referred only
to evidence used by the AdC in the statement of ob-
jections or final decision (hereinafter ‘used evi-
dence’)6. Such confidential information could be ac-
cessed only by external counsel in a data-room, sub-
ject to obligations of non-reproduction, non-disclo-
sure and limited use.7

DOI: will be added later
* Miguel Sousa Ferro, Professor at the University of Lisbon Law

School and at the European University (Lisbon). Counsel at
Eduardo Paz Ferreira & Associados. For correspondence:
<miguelferro@fd.ulisboa.pt>.
Inês Neves, Guest Lecturer at the University of Oporto Law
School; Trainee-Lawyer at Morais Leitão, Galvão Teles, Soares da
Silva & Associados; Collaborator Researcher at Centro de Investi-
gação Jurídico-Económica (CIJE). For correspondence:
<ineves@direito.up.pt>.

1 Law no 19/2012, of 8 May, as revised by Law no 23/2018, of 5
June 2018 (Portuguese Competition Act, or PCA).

2 PCA, art 30; Decree-Law 125/2014, arts 43 and 18.

3 PCA, arts 15(1)(c) and 30(2).

4 PCA, art 30(4).

5 PCA, art 33(3).

6 The Competition Court has clarified that documents should not
be deemed ‘used evidence’ if they are quoted in the decision
other than in support of a finding of infringement (ie, to prove
facts underlying the infringement) – Ruling of 2 February 2017
(337/16.7YUSTR).

7 PCA, art 33(4). As clarified by the courts, this provision prohibits
copy or reproduction of these documents - see: Competition
Court, Judgment of 28 September 2015, and Lisbon Court of
Appeal, Judgement of 5 April 2016 (225/15.4YUSTR); and Com-
petition Court, Ruling of 14 December 2016, and Lisbon Appeal
Court, Judgment of 8 November 2018 (291/16.5YUSTR).
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The law was silent, however, on ‘unused evidence’.
This had far reaching consequences. In Portugal, all
documents seized or obtained by the AdC, in the
framework of a cartel investigation, remain within
the file until the end, regardless of whether or not
they are used by the AdC. They may still be used as
evidence, by either side, even if singled out for the
first time during the appeal before the Competition
Court.

Under the PCA, undertakings are allowed to ap-
peal interlocutory decisions of the AdC, prior to its
final decision (eg, on qualification of a document as
confidential, or on access to evidence), but, as a rule,
such appeals do not suspend the AdC’s proceedings.8

This has led to a great number of interlocutory ap-
peals relating to evidence gathering and access is-
sues.

The practical difficulties which arose from this le-
gal framework expressed themselves and were/are
being tackled by the AdC, the undertakings and the
courts on three different fronts: (i) greater degree of
control over the confidential nature of information;
(ii) amendment to the rules on access to evidence;
and (iii) removal of unused evidence from the file.

III. Confidential Nature of the
Information

There is significant uncertainty in Portugal as to the
type of information which merits protection. The
AdC launched a public consultation on its draft
Guidelines of 4 May 2017, on the protection of con-
fidentiality in sanctioning and supervision proce-
dures9. Paragraph 12 of these draft guidelines follows
closely the definition of business secrets as estab-
lished by the Industrial Property Code (IPC)10. Thus,
an information is deemed to be confidential when-
ever it: (a) is secret, not generally known or readily
accessible, to persons who normally deal with the
type of information in question; (b) has commercial
value because it is secret; (c) has been subject to con-
siderable diligence by the person in charge of keep-
ing it secret.

TheAdC’s position in thesedraftGuidelines seems
to be stricter than the definition of business secrets
under EU case-law and by the European Commission
(‘informationofwhichnot onlydisclosure to thepub-
lic but also mere transmission to a person other than
the one that provided the information may serious-

ly harm the latter's interests’)11 and soft law, and
stricter than its own position in earlier guidelines.12

The final versionof theGuidelineshasnotyetbeen
adopted. But even this would not provide legal cer-
tainty on the boundaries of the concept of business
secrets under Portuguese competition law. Nor is a
piecemeal approach in (non-precedent setting) judg-
ments of national courts likely to be very helpful. It
has been suggested that this problem should be tack-
led by revising the PCA to include a definition of the
concept.13

If some argue that the AdC is overly lenient with
undertaking’s claims of confidentiality and puts lit-
tle effort into reviewing the nature of the informa-
tion, others state that it fails to comply with its duty
to adequately protect business secrets. The draft
Guidelines were intended to signal a turn in the
AdC’s approach. But the non-adoption of the final
version of the Guidelines and the fact that few deci-
sions have since been adopted, or have only just been
so (and several are in the pipeline), means it is still
too early to assess whether a change has already tak-
en place.

This being said, it seems fair to add that a trend
can be observed throughout the EU lately, whereby
decisions adopted in the context of leniency or set-
tlements are scarce in information. The fear of pri-
vate enforcement has motivated undertakings to ne-
gotiate the content of decisions and the confidential-
ity of information mentioned therein, and competi-
tion authorities seem, so far, to be willing to compro-

8 PCA, arts 84(4) and 85.

9 Autoridade da Concorrência, ‘Projeto de Linhas de Orientação
Sobreproteção de Confidencialidadesno Âmbito de Processos
Sancionatórios E Procedimentos de Supervisão’ (4 May 2017)
<http://www.concorrencia.pt/vPT/Noticias_Eventos/
ConsultasPublicas/Documents/Projeto%20de%20Linhas%20de
%20Orienta%C3%A7%C3%A3o%20sobre%20Prote%C3%A7
%C3%A3o%20de%20Confidencialidades.pdf> accessed 8 Febru-
ary 2018 (in Portuguese).

10 Decree Law no 36/2003, of 5 March 2003.

11 Case T-353/94 Postbank v Commission [2006] EU:T:1996:119,
para 87. See also: European Commission, ‘Guidance on confi-
dentiality claims during Commission antitrust procedures’ (2018
version) <http://ec.europa.eu/competition/antitrust/business
_secrets_en.pdf> accessed 8 February 2018.

12 See AdC Guidelines of 22 March 2013, on the conduct of pro-
ceedings pursuant to arts 9, 11 and 12 of the PCA and arts 101
and 102 of the Treaty on the Functioning of the European Union
<http://www.concorrencia.pt/vPT/Noticias_Eventos/Noticias/
Documents/LO_Instrucao_Processos_2013.pdf> accessed 8 Feb-
ruary 2018, para 176.

13 Patrícia Lopes, ‘Segredos de negócio versus direitos da defesa do
arguido nas contraordenações da concorrência’ (2010) 4 Revista
de Concorrência e Regulação 96.
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mise on that front, for the sake of the effectiveness
of public enforcement.

Portuguese courts have not often expressed their
opinion on the confidential nature of documents in
antitrust cases.

In the Tabaqueira case, wholesalers complaining
of an abuse of dominance by the Philip Morris group
in Portugal were denied access to confidential infor-
mation. They filed an injunction before the Admin-
istrative courts, which was denied. They appealed
this judgment, arguing the court should have
analysed each document to confirm its confidential-
ity. The second instance court quoted a broad defin-
ition of business secrets included in the specialised
national doctrine (data relating to an undertaking’s
activity whose dissemination may cause it serious
damages), followed by examples14. It said the first in-
stance court had provided a global justification for
the confidentiality, by type, suggesting it had looked
at the documents individually, but no individual jus-
tification was required. Noting its approach was tem-
pered by the specific circumstances (this was not a
rights of the defence case, but a challenge to the dis-
missal of a complaint), it allowed exclusion of whole
documents, based on the fact that they contained, at
least in part, information on the ‘internal life’, ‘activ-
ity’ and ‘commercial strategy’ of theundertaking, and
that access by competitors (the plaintiffs) would pro-
vide them with a competitive advantage on the mar-
ket.

This broad approach to the concept of confiden-
tial information seems to be shared by the Competi-
tion Court, which has emphasized the need to iden-

tify both a non-public nature of the information and
a potential damaging effect of its dissemination, re-
quiring individualised justification. That being said,
and although the issue was not specifically under dis-
pute in this case, involving banking activities, the
Court was satisfied to conclude for confidentiality on
the basis that the very large number of documents
in question (globally) concerned relations between a
bank and its clients.15

It follows that, so far, Portuguese courtshave seem-
ingly applied a low threshold for confidentiality, and,
while requiring others to do so, have not gone into a
detailed analysis of individualised justifications for
the confidential nature of each document. As a result,
they have also not discussed the possibility of partial
disclosure of such documents. It seems reasonable to
expect a greater degree of control to be exercised by
the Competition Court, when faced with challenges
to the confidential nature of a few specific docu-
ments, but no test case has yet come before the Court.

IV. Change to Access Rules

As mentioned above, until recently, the PCA only reg-
ulated the defendant’s access to confidential infor-
mation in used evidence. It was silent on the right
and conditions of access to confidential unused evi-
dence, which remained in the file.

Some authors argued that the access regime had
to be the same, since it would be wrong to make as-
sumptions about the nature and relevance of the con-
tent of unused evidence. Such a distinction would re-
quire trusting the AdC’s understanding and classifi-
cation of a document when regulating the defen-
dant’s right of access to it.16

However, the Competition Court insisted on the
distinction, starting with the banking cartel case17.
This case, still waiting for a final AdC decision, led
to a number of interlocutory appeals focusing on ac-
cess to the file.

Following a leniency application, the AdC con-
ducted dawn raids in over a dozen banks, collecting
hundreds of thousands of pages of evidence. The
Statement of Objections quoted only a small portion
of these documents. Some banks asked for access to
all unused confidential evidence, but were refused.
The AdC asked them to justify their claim, but they
found this request impossible to comply with, given
the absence of a sufficiently detailed description of

14 Southern Administrative Central Court, Judgement of 30 August
2016 (12488/15), quoting Carlos Botelho Moniz (coord.), Lei da
Concorrência Anotada (Almedina 2016), 313-317.

15 Competition Court, Judgment of 7 February 2016 (1.16.7YUSTR),
26 and 30.

16 For more in-depth discussion, see: José Lobo Moutinho/Henrique
Salinas, ‘Artigo 31.º’ in Miguel Gorjão Henriques (coord.), Lei da
Concorrência. Comentário Conimbricence (2nd ed, Almedina
2017), 449; and Miguel Sousa Ferro, ‘A investigação, a publici-
dade e o segredo na jurisdição da concorrência, regulação e
supervisão’ (I Conference of the Competition, Regulation and
Supervision Court, 31 March 2016).

17 Competition Court, Ruling of 28 September 2015
(225/15.4YUSTR), Rulings of 7 February 2016 and 15 July 2016
(1/16.7YUSTR), Competition Court, Ruling of 20 December 2016
(195/16.3YUSTR), and Ruling of 11 January 2017
(194/16.3YUSTR). See also the EDP case - Competition Court,
Ruling of 2 February 2017 (337/16.7YUSTR); and the CTT case –
Competition Court, Ruling of 14 December 2016
(291/16.5YUSTR), where the AdC already complied with the
Court’s understanding.
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the documents’ content. In the appeals, the Compe-
tition Court stated that access to unused confidential
documents, to exercise the rights of the defence, is
dependent on a reasoned request by the claimants.
It added that, in order for this to be possible, the AdC
must provide them with a sufficient description of
the documents, by drawing up descriptive lists which
enable a better understanding of whether the docu-
ments are inculpatory or not. However, the burden
for the drafting of these descriptions can be shifted
to the owners of the documents who claim their con-
fidentiality. This required undertakings to prepare
individualised summary descriptions for thousands
of documents (when wholly confidential, or when
the non-confidential version was not self-explanato-
ry), in sufficient detail to allow the effective exercise
of the rights of defence, which the Court deemed a
proportional burden.18

After the initial ruling of the Court, the AdC gave
full access to the unused evidence under the terms
of Article 33(4) of the PCA. This decision was also an-
nulled, with the Court stressing that this solution in-
fringed its previous ruling and the AdC’s duty to pro-
tect the confidentiality of information.

In the framework of the transposition of Directive
2014/104/EU by Law No 23/2018, of 5 June, Article
33(4) of the PCA has been revised to apply a single
regime of access by defendants to confidential infor-
mation included in the file. The previous solution is
now applicable ‘regardless of whether or not the doc-
uments were used as evidence’ (ie, the solution im-
plemented by the AdC and rejected by the Competi-
tion Court under the rules previously in force).

Surprisingly, however, this may not have defini-
tively settled the issue. One of the Competition Court
judges has suggested that, at first glance, as far as un-
used evidence is concerned, the new rule may still
require justification and case-by-case assessment be-
fore granting access19. The issue has not yet come be-
fore the Court.

V. Removal of Unused Evidence

Unlike what happens with the European Commis-
sion, there is no legal obligation or customary prac-
tice in Portugal under which the AdC removes un-
used evidence from the file. The possibility of, and

competence and procedure for, such removal have
been controversial.

The Competition Court has clarified that such re-
moval is an exclusive competence of the AdC. It is
up to the AdC to determine the relevance of the evi-
dence, and it is free, but not obliged, to order the re-
moval of unnecessary documents. The Court found,
contrary to the AdC’s view, that this is so even when
the evidence included in the file was validated by a
criminal court, which occurs, for example, when con-
fidentiality is claimed on grounds of banking secre-
cy or professional privilege. Crucially, the Court also
affirmed that, if the AdC wishes to remove evidence
from the file, it must first grant undertakings the
right to exercise their rights of defence by verifying
the (ir)relevance of those documents.20

The Court has actually indicated a preference for
removal, mainly in large files, since it may contribute
to decreasing interlocutory litigation.21

Following the lessons learned in the banking car-
tel, the AdC has already returned unused evidence in
other cases. However, no issues were raised before
the Court, in this regard, in the respective appeals.22

So we must wait for further cases to clarify the full
meaning and consequences of the Competition
Court’s jurisprudence on this issue.

18 However, it was unclear that this would entirely solve the prob-
lem, since undertakings could still find descriptions to be incom-
plete or insufficient to duly reason their requests for access. The
AdC would then have to draft or request more detailed descrip-
tions, and the degree of detail could become a matter for litiga-
tion in itself, as a precondition for the exercise of the right of
access to unused evidence.

19 Sérgio Martins P de Sousa, ‘Reflexões «soltas» sobre a ju-
risprudência do Tribunal da Concorrência, Regulação e Super-
visão em matéria de confidencialidade e acesso à prova’ (2018)
35 Revista de Concorrência e Regulação 120. See also the
issue raised, but unanswered, by another judge of the Competi-
tion Court, in Alexandre Leite Baptista, ‘Problems and solutions to
access to documents in sanction proceedings judicial ruling in
the Competition, Regulation and Supervision Court of Santarém,
Portugal’ (2018) 4(1) UNIO - EU Law Journal 133, at 143.

20 Competition Court, Ruling of 11 January 2017 (194/16.3YUSTR);
Competition Court, Ruling of 25 October 2016 (195/16.3YUSTR).
It is unclear how the Court intended this to be done, since it
also noted that the rules on access to confidential information
would have to be respected, which would arguably mean that,
under the Court’s own interpretation, parties should not be grant-
ed access to the documents themselves, if they contained others’
confidential information, but only to their description.

21 Competition Court, Ruling of 16 March 2017 (20/16.3YUSTR;
21/16.1YUSTR; 37/16.8YUSTR; 38/16.6YUSTR).

22 See, eg, the railway maintenance cartel – Competition Court,
Ruling of 14 November 2018 (249/18.0YUSTR).


