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This paper sets out from the observation that several competition authorities are showing a 
tendency to revise competition law in their attempts to react to what they perceive to be 
anticompetitive practices in the supply of free online services. It begins by demonstrating that the 
issues being tackled are not new. It, then, shows that, under EU competition law, there is no such 
thing as a market for a product supplied free of charge and that such products cannot be included 
in market with paid products. It highlights the maxim de gratis non curat lex. Then, it argues that 
we do not need to change this principle in order to appropriately tackle anticompetitive practices 
in the supply of these services that should fall under the scope of competition law, and, moreover, 
that other concerns can and should be tackled with other branches of the law. Finally, it illustrates 
this thesis by looking at its impact in recent and ongoing cases.   

1.  INTRODUCTION 
The growing supply of free of charge online services has placed new challenges before 
competition authorities. The ever growing big data economy, in particular, has attracted 
a lot of attention. Tension has arisen between the limits of competition law as we know 
it and the goals which some competition authorities now wish to pursue in terms of the 
type of practices from which they wish to protect consumers. 

On their own initiative or on the initiative of competitors, antitrust authorities and courts 
across several jurisdictions are being asked to apply competition law to alleged abuses of 
dominant positions by companies that provide online or digital services for free, or 
rather, in the context of a multilateral platform in which one of the sides includes services 
that are provided free of charge. 

The purpose of this paper is to contribute, in a summarised manner, to the ongoing 
debate about the legal basis and legitimacy of some of these past and ongoing cases. 

To make my position clear from the outset, I believe that some of the cases we will look 
at are based on a misinterpretation of competition law, with authorities neglecting basic 
requirements and the legal method for identifying a dominant position in order to arrive 
at their intended result. 

The argument for this point of view will be made in the following steps: 

a) There is nothing fundamentally new about these situations and we should stop 
treating them as novel legal issues (Section 2); 
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b) There is no such thing as a gratuitous relevant market in EU competition law and 
free products/services may not be included in relevant markets alongside paid ones 
(Section 3); 

c) The competitive impact of practices relating to free products/services depends on 
the way in which they are subsidized, and on their level of interchangeability with 
paid products (Section 4); 

d) De gratis non curat lex: competition law can only be applied to free products/services 
in cases of close commercial subsidisation by paid products (Section 5); 

e) In order to apply competition law to these cases, there must be a dominant position 
on a relevant market, there must be an abusive conduct (which can relate to the free 
product/service), and there must be an anticompetitive effect on a relevant market 
(Section 5). 

We will conclude by looking at the consequences of this position for ongoing cases 
(Section 7). 

The goal of the paper is to persuade the reader that EU competition law, as it stands, 
already allows the tackling (through public or private enforcement) of abusive practices 
by online services providers in a number of situations. If practices are not caught by the 
prohibitions of competition law, this is so for a good reason. To change this reality would 
require a fundamental revision of the goals and logic of EU competition law, which is 
neither necessary nor advisable. Non-economic concerns can and should be tackled with 
other branches of the law, such as privacy and data protection law. 

2. THIS IS NOT NEW 
The “innovative” approaches to online services cases being put forward by some 
competition authorities, that are stretching the boundaries of competition law as we 
know it, are based on the idea that these services present new challenges that require new 
responses. I believe this is simply not so. 

What is fundamentally new about these markets and practices? 

(a) The identification of a dominant position in the context of multilateral platforms 
with cross-subsidisation? 

That has been around for a long time, and there is nothing special about these 
services to distinguish them. There is well established case-law and competition 
authority practice on how to delineate markets and identify dominant positions and 
abuses thereof in these circumstances. 
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(b) The supply of services through online platforms? 

Authorities and courts throughout the world have had many chances to look at 
online services, and they have never needed to change the nature, objectives or 
method of applying competition law in order to appropriately tackle them.1 

(c) The supply of free products, subsidised by a paid side of a multilateral platform or 
by other products? 

Competition authorities and courts have looked at a countless number of cases in 
markets relating to TV and radio free-to-air broadcasting, free print media, telephone 
directories, internet portals and online content, online music, online communication, 
software, etc.2 In so doing, they have had to take a stand on market definition in what 
concerns free products/services. They have had to address concerns of market 
power created by the supply of a free product/service. 

(d) The demand for apparently free products wherein consumers actually provide the 
free service provider with economic value which is used on another market? 

Many free products/services are based on the exchange of an economic value that is 
not (generally) perceived as a cost by the consumer. In FTA TV and radio, the 
broadcaster effectively sells its audience’s time and attention to advertisers. Audience 
agrees to tolerate advertising and to allow its attention and time to be spent being 
exposed to advertisements. As for personal information and data, undertakings and 
suppliers of advertising, in particular, have been collecting that for a long time.3 

“Big data” is really just a more sophisticated form of identifying and organizing 
information on consumer preferences, most often used to present advertisers with a 
more valuable product targeted directly at the most likely potential clients. That has been 
the goal of advertisers for a long time. Media offers advertisers space on pages or during 
programs that best allow them to reach their target audience. Supermarkets use the data 
of our shopping to provide us with targeted promotions and advertisements. The scope 
and sophistication of the collection and treatment of data has moved to a deeper level. 
However, this does not raise new questions from an economic perspective but only 
(possibly) from a privacy perspective. 

3. NO SUCH THING AS A GRATUITOUS RELEVANT MARKET 
As previously argued,4 I believe that, at least insofar as EU competition law is concerned, 
there is no such thing as a gratuitous relevant market (i.e., a market which only includes 
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2  Idem. 
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products/services provided for free) and (although theoretically possible) it is unlikely 
that the requisites for the inclusion of free products/services in the same market as paid 
products will ever be met in any given case.  

We do not wish to repeat the analysis carried out in the previous paper (in respect of 
extensive number of precedents). But it should be noted that, while virtually every 
European competition authority has taken contradictory positions as to the possibility of 
defining free markets (even in what concerns the same services/products), there is a 
majority of positions denying the existence of free markets and the only specific positions 
of principle expressed by authorities in this regard go in that direction. 

More importantly, it is my understanding that there is a legal method for market 
definition. Competition authorities are not free to delineate the markets according to 
whatever criteria they see fit. The ECJ and the EGC have, throughout the years, defined 
the legal criteria for market definition and the Commission is bound by that interpretation 
of the law. 

It is settled in the case-law and in the practice of European competition authorities that 
markets involving multilateral platforms must be defined independently for each side of 
the platform. Defining markets that include free and paid products on both sides of a 
platform violates the normative criteria for market definition. In other words, the legal 
method for market definition does not allow the delineation of a “business ecosystem” 
(this does not mean that one cannot take such an “ecosystem” into account, as we will, 
at a later stage). 

It was wrong, in the past (and it remains so), to define a market for print media or radio, 
if by doing so one were including both sides of the platforms. One should define the 
advertising side of these markets and, then, discuss the existence of a readers or listeners 
market. It is wrong to include the issuing and the acquiring side of credit cards in the 
same market. Identically, it is wrong to define a market for web portals or social 
networking, if one means to include both the users’ side and the advertisers’ side in the 
same market. 

It is also settled case-law that it makes no sense to talk about a market if there is no 
“price”. While this is not the most interesting of arguments from an economic 
perspective, because there can still be an exchange of economic value (e.g., monetization 
of user attention and data), it is still important to explore from a legal perspective. 

Even if we might concede that the case-law does not necessarily require the “price” to 
be expressed in monetary terms (i.e. there may be a market for exchanges in kind) the 
legal concept of a market is clearly based on the perception of a quid pro quo situation, 
where the quantity of quid influences the quantity of quo and vice-versa. If the demand 
side does not perceive the economic value it is transferring to the supply side as a “cost” 
(at least not in a manner that significantly influences their demand) then all economic 
rationale goes out the window and it makes no sense to talk about a relevant market. 

How can there be a market where the variation of total supply has no impact on 
“pricing”, or where new operators can come into the market or expand their output 
without cutting into the market share of their competitors, even though they are 
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supplying the exact same product/service? Testing for sufficient interchangeability 
becomes an absurd exercise, whether one uses the SSNIP test or more abstract 
conceptual models. We cannot test users’ reactions to an increase in the data required by 
a web portal or social platform because they do not require any data. They simply use 
whatever data we decide to provide them with as a by-product of our use of their free 
services. It is also practically impossible to measure degrees of privacy. At most, one 
could measure absolute versus some lesser degree of privacy. However, the absolute level 
would be theoretical and assessments of the differentiations between the different levels 
would be eminently subjective. 

I do not believe authors who propose considering “data”, “attention” or “time” as a price 
in these markets5 have as of yet suggested a way of getting around the fact that there 
would be no chance whatsoever of arriving at a market with a homogenous price level, 
because users perceive the cost in drastically different ways. A large group of users would 
not care at all about their search data being used to provide them with advertising. Others 
might value it very highly, as an offense to their privacy. Others would be at various steps 
in between. Even if someone were to show that the demand for the services in question 
in the most privacy-sensitive group is actually affected by their perception of cost (rather 
than showing that, when asked to assess the cost in abstract terms, they place a certain 
monetized value on it, which is useless for the determination of actual market behaviour) 
the legal market definition method would require placing these clients in different 
relevant markets and there would be no legal certainty in the way of determining the 
number of clients in each group. We would inevitably relapse into arbitrary market 
delineation beyond the reach of any effective judicial review. 

The purpose of market definition in EU competition law is to identify competitive 
restraints upon the supply and demand of the products in question. “Free relevant 
markets” tell us nothing about competitive restraints because the basic economic tenet 
of scarcity of resources does not play a role in the shaping of demand. This is particularly 
clear in the case of big data since the type of data that has been talked about in these 
cases is inexhaustible, reusable and cannot be monopolized. Exchanges on the free side 
of multilateral platforms do not respect “economic” laws because they are not 
“economic” in nature.6 One cannot have a “non-economic” relevant market. There may 
be associated economic activities and that activity can have an impact on those associated 
economic activities. But that activity, of and by itself, is outside the realm of economics. 
One can only reintegrate it into economic laws by looking at these exchanges as a 

                                                                                                                                         
5  See, e.g.: Gal, M. S., Rubinfeld, D. L., “The hidden costs of free goods: implications for antitrust enforcement”, 

(2015) NYU Law & Economics Research Paper Series, Working Paper no. 14-44; Harbour, P. J., Koslov, T. I., 
“Section 2 in a Web 2.0 world: an expanded vision of relevant product markets”, (2010) 76 ALJ 769; Zingales, 
N., “Product Market Definition in Online Search and Advertising”, (2013) 9(1) CLR 29; Thépot, F., “Market 
power in online search and social-networking: a matter of two-sided markets”, (2013) 36(2) WC 195; Weber, 
R. H., ‘Competition law issues in the online world’, (2013) 20th St.GICLF ICF, available at 
http://ssrn.com/abstract=2341978. 

6  Also stressing this point, referring to the non-rivalrous nature of user data: Tucker, D. S., Wellford, H. B., 
“Big Mistakes Regarding Big Data” (2014) Antitrust Source. 
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“business ecosystem”, and competition law does allow us to do that, but not at the stage 
of market definition. 

As a rule, the legal criteria for market definition will also not allow free products/services 
to be included in relevant markets alongside paid ones, for the same reasons. The very 
notion that a free product is sufficiently interchangeable with a paid one is bizarre because 
it suggests that the demand for the paid product is inherently irrational. 

As for the argument that free offers do restrict, to some degree, the demand for paid 
products or limit the market power of the latter’s suppliers, what matters is the degree of 
that restriction. We should keep in mind that, in competition law, market definition is 
not supposed to lead to a market that encompasses all competitive pressures, only the 
closest, most effective degrees of competitive pressure. Potential competition and other 
forms of indirect competition (e.g. in the context of secondary markets or other vertically 
related markets) also have an effect of competitive restraint, and yet do not lead to the 
broadening of the relevant market. 

While it is theoretically possible that some paid product/service could be deemed 
interchangeable with a free one, sufficient interchangeability would have to be shown. In 
order to do so accurately, one would probably have to show that (taking into account the 
cellophane fallacy, where relevant) a small increase in the price of the paid product would 
not be profitable due to the transfer of demand to the free product. It is highly unlikely 
that this will occur in practice, and we are unaware of any actual precedent or research 
that has identified such a case. 

The ECJ has never actually defined a market of free products or services, nor has it ever 
openly discussed the existence of such markets. In the case relating to the free Windows 
Media Player, Microsoft raised the issue, but the EGC found that this was not a real case 
of a gratuitous product because it was offered in a bundle with a paid product (i.e., its 
price was hidden in that of the paid product, in the same way as in a buy 2 take 3 
scenario).7 The closest the EGC has come to a conclusion that contradicts this section’s 
argument was when it seemed to include all Skype services in a market for online 
communications that included free and paid services.8 But it did not justify the inclusion 
of a free service in the same relevant market. This makes it reasonable to wonder whether 
future rulings, if duly reasoned on this point, will go the same way. 

In this section, we have tried to show that, in order to be coherent with its case-law on 
the concept of economic activity and on the market definition method, the Court must 
reject the existence of free markets or the inclusion of free products in paid markets. 
Failure to do so would create very difficult logical challenges for the Court or lead to 
unjust results in potential future cases, as will be mentioned in the following sections. 

                                                                                                                                         
7  Case T-201/04, Microsoft v Commission [2007], paras. 960 and 968-969. 
8  Case T-79/12, Cisco and Messagenet v Commission [2013]. 
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4. DIFFERENT SITUATIONS OF SUPPLY OF FREE 
PRODUCTS/SERVICES – DE GRATIS NON CURAT LEX 

One of the facts that has seemingly gone ignored in the debates about abuse of 
dominance in online free services is that a logical conundrum is being created in respect 
of which no defender of the definition of free markets and of the enforcement of 
competition law to those services has yet proposed a solution. 

There is a contradiction – which is, actually, not new – between a position of principle 
which is accepted, without question, by all competition authorities, and its 
implementation in some cases when a lack of global perspective leads to illegal solutions 
for the problems perceived in the specific case. This omnipresent, but often silenced, 
general principle of competition law is that de gratis non curat lex. And this principle should 
be as clear to us as the more ubiquitous de minimis non curat lex. 

As a background to the following analysis, we should keep in mind that, under EU 
competition law, as clarified by the settled case-law of the ECJ, the legal form and means 
of funding of the entity in question, as well as the existence of a profit making goal, are 
irrelevant when determining the applicability of competition law. An NGO or the State 
can be subject to competition law if they pursue an economic activity, which is defined 
as any activity consisting in offering goods or services on a given market (creating a 
difficult intertwining of this concept with that of a relevant market). The concept of 
economic activity is a functional one. As the Court has stated, classification as an 
economic activity must be carried out separately for each activity exercised by a given 
entity. 

We should also note that the analysis that follows is static. It does not take into account 
variations of gratuity in time. If anticompetitive practices are alleged to have occurred 
within a relevant time period within which a product used to be provided for free, and 
later began to be provided at a price, the proposed reasoning needs to be adapted 
accordingly. 

To better understand the above-mentioned systemic logical inconsistencies, in my 
previous work, I have suggested classifying the different natures of the situations where 
products/services are provided free of charge by categorizing them based on how 
gratuity is made possible and whether the free products/services closely compete with 
others, as follows: 
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Interchangeability 
with paid products 

Means of subsidizing gratuity 
Close commercial 

subsidization 
(Type 1) 

Remote commercial 
subsidization 

(Type 2) 

Non-commercial 
subsidization 

(Type 3) 

Yes 
(Type A) 

1A 2A 3A 

No 
(Type B) 

1B 2B 3B 

Type 3 situations correspond to the charitable (or rather, non-commercially motivated) 
funding of free products/services, such as NGOs or public funding. A free-clinic funded 
by a religious NGO could never be found to abuse a dominant position on a local market 
for medical services, even if it drastically reduced demand for paid services. A State 
providing free broadband to all of its citizens is not competing on the broadband market, 
even if its decision results in the virtual elimination of that market. These are not 
economic activities, not because of their intrinsic nature, but because of the non-
commercial goals with which they are pursued. The subsidization is not (or is not 
predominantly – think of income from State-owned companies that goes into the general 
State budget) coming from income generated on markets. 

Type 2 situations are those in which a free product/service is funded by commercial 
sources but in an indirect/distanced manner. The best example is funding of charities or 
free services by undertakings. Here, the subsidization of the free activity does come from 
funds generated on relevant markets, by economic activities. So there is an economic 
relation based on a multilateral platform with a paid side. And, presumably, since 
undertakings are driven by profit-making goals, the funding undertaking does believe that 
it will derive some economic benefit from its funding of the free service, perhaps in the 
form of goodwill or brand recognition. But, because the link between the funding and 
the profit-making activities is so remote, these situations have never worried authorities. 
There is no clearly identifiable quid pro quo relation between the decision to fund the free 
service and the economic benefit arising therefrom. Any anticompetitive cross-effects 
are merely potential and highly indeterminate. 

To the best of my knowledge, no competition authority has ever even tried to apply 
competition law to Type 3 or Type 2 situations. This speaks volumes. Although the 
reasoning that has led competition authorities, in some (Type 1) cases, to define free 
markets could just as easily be applied to Type 3 or Type 2 situations, it has never been 
used in that way. Why is that? We argue that this happens because there is such a strong, 
intuitively perceived notion, that de gratis non curat lex. The explanations that could 
otherwise be put forward to justify applying competition law to the free side of the 
platform – i.e., because the activity could not be defined as economic in nature, because 
there was no relevant market, or because supply of these products/services does not fit 
into an economic logic of supply and demand are all equally true of Type 1 situations.  

The absence of concern for Type 3 and Type 2 situations clearly shows that a restrictive 
effect on demand for paid products is insufficient to find that a free product competes 
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with a paid one on a relevant market, for the purposes of applying competition law. It 
also shows that subsidisation in the context of a multilateral platform, where there are 
paid economic activities on one side of the platform, is insufficient to apply competition 
law. 

Concerns only arise – and authorities have only ever tried to apply competition law – in 
Type 1 situations. In these cases, there is cross-subsidisation of the free product by income 
generated by products sold on relevant markets, with a clear quid pro quo relation and a 
quantifiable expectation of direct economic benefit from the provision of the free goods. 
Competitive concerns may relate to the effects on competition in the subsidizing relevant 
market(s) (Type 1B situations), and also to the effects on the supply of paid products 
which closely compete with the free products (Type 1A situations). 

Type 1 situations arise where there is subsidization, for example: 

i) by a multisided platform (e.g., supply of a free newspaper, web portal or social media 
network is funded by the sale of advertising); 

ii) by companion products (e.g., free supply of product X upon purchase of product Y); 
or 

iii) by freemium offers (e.g., supply of basic version of a software program so as to 
increase sales of paid version). 

5. REQUISITES TO APPLY COMPETITION LAW TO ABUSES 
RELATED TO ONLINE FREE SERVICES 

Free products/services provided in Type 1 situations may still fall under antitrust scrutiny, 
and be subject to obligations on the basis of competition rules, but only when those 
obligations are necessary to protect competition on the markets for the related paid 
products/services. In these cases, the free products/services do have an impact on 
relevant markets. 

Competition law is not applicable to an activity which does not constitute an economic 
activity and which does not take place on a relevant market. The supply of a free 
product/service, in itself, is not an economic activity and it does not take place on a 
relevant market. But the supply of the cross-subsidizing paid product/service is an 
economic activity. It does take place on a relevant market, and the undertakings’ 
behaviour that affects those markets is subject to competition law. 

It would not be acceptable, from a competition policy perspective, and would constitute 
an unacceptable way of circumventing the law, if dominant undertakings could use their 
position of strength to provide a certain free good or service and, thereby, further 
strengthen their position or further restrict competition on the dominated market. The 
special responsibility of dominant undertakings means that any such behaviour might be 
legitimate for non-dominant undertakings (just as below-cost pricing is), but not for 
them. 

Whenever a free product/service is supplied in order to obtain a direct advantage on a 
relevant market (a market of a paid product/service), the supply of that free 
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product/service may be subject to competition law, not because it is, itself, an economic 
activity occurring on a relevant market, but because of its effects on a relevant market 
subject to competition law. 

There are several ways to arrive at this result through well-established principles in the 
case-law. 

One is the “effects theory”. While usually discussed when determining the territorial 
scope of competition law, this fundamental principle implies the recognition that what is 
relevant, for the applicability of this branch of the law, is not where the behaviour takes 
place, but where its effects are felt. So, it is entirely coherent and, indeed, a necessary 
conclusion, that the fact that a behaviour takes place on a “non-market” does not matter, 
what matters is that the behaviour produces effects on a relevant market within the EU, 
restricting competition on that market. 

Another is the effet utile approach, omnipresent in the case-law of the ECJ, and which has 
often been used innovatively (e.g., to extend the competence of the EU to the creation 
of obligations of Member States in the field of Criminal Law, when such obligations are 
required to guarantee the effet utile of competences transferred to the EU).9 Imposing 
obligations on a dominant company’s supply of a free product which is not, in itself, 
subject to competition law, is justified (to the extent that it respects the principle of 
proportionality) by the need to protect the effet utile of Art 102 TFEU, which would could 
easily be circumvented by such practices. 

And still another is an extension, by analogy, of the Court’s reasoning in cases such as 
FENIN.10 If the non-economic nature of an activity can extend by contagion to the 
purchase of inputs for that activity, then the economic nature of a paid activity may 
extend to an associated free activity when this is used to achieve a competitive advantage 
on the market for the paid activity. In OTOC, we saw that an activity which is, in principle, 
not economic (the setting of rules by a chartered accountants association) may violate 
competition law because of its association to and impact on markets for paid services.11 

While this discussion is, to the best of my knowledge, only now being launched in clear 
terms, the issue itself is not novel, and there are case-law precedents which can easily be 
understood in this light. Every time the Court has applied competition law to free 
products, there were actual or potential effects over paid products. The free 
product/service was always: (i) in a bundle with one or more paid products; (ii) in such a 
relation with one or more paid products/services that it could be used as leverage for 
sales on those markets. 

(i) In Van den Bergh Foods,12 the Court concluded that the conditions imposed on the 
free supply of freezers could violate competition law, because of their impact on the 
market for impulse ice cream. This was a Type 1 situation which could be viewed as 

                                                                                                                                         
9  Case C-176/03, Commission v Council [2005]. 
10  Case T-319/99, FENIN [2003], para. 37. See also Case T-155/04, SELEX [2006], para. 61. 
11  Case C-1/12, OTOC [2013], para. 41 et ss. 
12  Case T-65/98, Van den Bergh Foods [2003]; Case C-552/03 P, Unilever Bestfoods [2006]. 
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a bundling of a free product with paid products (if the supply of the freezer were 
connected and subject to a certain duration of an ice cream supply contract). 

(ii) In Microsoft (I), it rejected Microsoft’s argument that Art. 102 TFEU could not apply 
to Windows Media Player because it was provided for free, justifying this with the 
hiding of the price in the operating system bundle, but also with the competitive 
impact on paid products (other media players).13 

(iii) In Microsoft (II), it seemed to treat all offers on the “operating system market” and 
“work group server operating system market” as an economic activity, even though 
some were free.14 

(iv) In Cisco, the EGC applied competition law to Skype’s activities in the market for 
“consumer communications services” seemingly including the majority of services 
which were provided for free.15 

However, in order to apply competition law to these cases (which must always be in Type 
1 situations), the respective requisites must be met. In the case of Art 102 TFEU and its 
equivalent Member State provisions, which are the focus of this paper, this means that 
three requisites must be met, cumulatively. These are: 

1) A dominant position must be identified on a relevant market (i.e. a market for paid 
products/services) 

That being said, the criteria for identifying a dominant position, as clarified by the 
Court, mean that the impact of associated or competing free products/services can 
and should be taken into account when assessing market power over the paid 
products. In other words, the supply of free products is relevant at the stage of 
identifying a dominant position, even though such products are not within the 
relevant market, just as we need to take into account potential competition and other 
sources of competitive restraints not included in the relevant market. 

An undertaking with a very large market share of a paid product might find its 
capacity to restrict output or increase prices drastically curtailed by competing free 
products supplied by other entities. The fact that an undertaking provides millions 
of potential consumers with a free product can give it a significant competitive 
advantage over others when selling an upgraded version of that product (which may 
or may not be enough to lead to a dominant position). 

                                                                                                                                         
13  Case T-201/04, Microsoft v Commission [2007], paras. 960 and 968-969. We should note that we do not believe 

that, by itself, a competitive impact on paid products can be sufficient to justify the application of competition 
law to a free product. This would mean that an undertaking or even a State could be prohibited from supplying 
for free a product or a service to any who wish it, without getting any advantage therefrom on any relevant 
market, simply because this would restrict demand for the paid version of the product. In other words, this 
could equal the prohibition of a free economy (or socialization of services) in the name of protecting paid 
markets, to the detriment of consumers. Evidence for this can be seen in cases such as FENIN (Case T-
319/99, FENIN [2003], para. 39 et ss.),where the EGC refused to apply competition law to free public health 
services even though they obviously restricted demand for paid health services. 

14  Case T-167/08, Microsoft v Commission [2012]. 
15  Case T-79/12, Cisco and Messagenet v Commission [2013]. 
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There are many precedents, especially within the realm of merger control, of 
competition authorities excluding free products from the relevant market 
(inclusively, after stating the principle that relevant market cannot include products 
supplied for free), but then taking into account the impact of those free supplies on 
market power. 

2) An abusive conduct must be identified, listed or not in the (non-exhaustive) 
enumeration of Art 102 TFEU 

But the abuse itself can consist in practices relating to the supply of 
associated/competing free products/services. Indeed, it is well established the 
abusive behaviour does not have to occur on the dominated market. In these cases, 
the cross-effects of concern would not be, as usual, the extension of market power 
to a non-dominated market, but the use of a free product/service (a non-economic 
activity) to distort competition on a dominated market (perhaps, a market which is 
dominated precisely because of the associated supply of the free product/service). 

3) An anticompetitive effect must be felt on a relevant market, subject to competition 
law (i.e. a market for paid products/services) 

This is the corollary of the fundamental rule that competition law does not regulate 
non-markets. It does not apply to non-economic activities. Competition law 
remedies may only be imposed to the extent that they are necessary to protect 
competition on markets. 

6. APPLICATION TO RECENT / ONGOING CASES 
The analysis presented in the previous sections may be simplified and summarised as 
follows: undertakings should be free to supply free products. But they are not if this is 
part of a money-making stratagem (in a direct and certain manner). In these cases, the 
supply of free products/services may be subject to competition law if there are 
anticompetitive effects on markets where paid products/services are exchanged. 

While applying Art 101 TFEU to these cases may be simpler, applying Art 102 TFEU, 
however, requires identifying a dominant position on a relevant market (and an abusive 
conduct). 

We must resist the urge to ignore the legal criteria for market definition (or to attempt to 
create ad hoc differing principles for market definition within certain economic sectors) 
simply because we wish to find a simple way of using competition law to correct 
perceived inequities in the way some online services are being provided and used. 
Defining free markets, or including free products alongside paid products in a relevant 
market, would do precisely that. 

First, such an approach would be unlawful. Second, it is not necessary. In most cases, we 
are able to arrive at the intended result within the existing legal framework. In the cases 
where this is not possible, competition authorities should take a step back and recognise 
that competition law is not and was never meant to be a panacea for all of society’s 
ailments associated with the supply of and demand for products. There are many other 
sets of rules that deal with those relations from different perspectives, and which are 
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better, or even exclusively, suited to deal with the problems they have identified. General 
civil law rules, rules on fraud, unfair trade, privacy and data protection all have their role 
to play, as do the authorities which enforce them. 

Let us now turn to the practical consequences of the approach laid out in this paper for 
some of the recent and ongoing cases, in the EU, dealing with attempts to apply Art. 102 
TFEU (and equivalent national provisions) at least in part, to the supply of online free 
products/services. 

At EU level, none of the relevant cases has, as of yet, provided a reasoned discussion of 
the issue. This is not to say that there is not an underlying position to which the European 
Commission (EC) seems to be leaning. 

In the first Microsoft case,16 the EC found that Microsoft abused its dominant position by 
bundling a (seemingly) free product, “Windows Media Player” (WMP) with its paid 
operating system. In order to bring this infringement to an end, the undertaking was 
required to start offering a version of the Windows operating system without WMP 
(alongside a bundle with WMP, if it so chose). The case was also interesting to us for its 
analysis of the markets for operating systems (although Windows is a paid product, other 
operating systems are, seemingly, free). Insofar as is relevant for this analysis, the EGC 
confirmed the EC’s decision. 

Under the approach proposed herein, it was certainly possible to apply competition law 
to Microsoft’s unilateral behaviour in the bundling of a “free” media player, as it held a 
dominant position in the operating systems market. And it is also possible (subject to in-
depth analysis) that the behaviour could be found to be abusive, for its restrictive impact 
on the paid media player market or on other markets (e.g., economic advantages derived 
by Microsoft from the broad dissemination of its media file formats). The EGC did not 
strictly go this way, but it arrived at the same result by arguing that WMP was not actually 
“free”, since its price was hidden in the bundle. 

The second Microsoft case17 is less useful to this discussion, because it was concluded with 
a Commitment Decision, and, thus, there was no finding of infringement and the 
measures in question can go beyond what would legally be possible to impose under 
competition law. But the EC did identify the relevant markets in question and some 
lessons can be drawn. The issue was very similar to the first case. At stake was the 
bundling of Internet Explorer with the Windows operating system, and it was resolved 
with a commitment to offer consumers web browser choice upon initiation of Windows 
(a subsequent failure to comply led to a Decision imposing sanctions). 

Again, the approach suggested herein might allow for a finding of a violation of Art. 102 
TFEU. For the vast majority of consumers, a web browser is a free software product. 
They choose one and download it freely. So, at least for these consumers, there is no 
market for web browsers. But Microsoft holds a dominant position on the operating 
                                                                                                                                         
16  See: Commission Decision of 24 March 2004, Case COMP/C‑3/37.792 – Microsoft; Case T-201/04, Microsoft 

v Commission [2007]; and Case T-167/08, Microsoft v Commission (II) [2012]. The subsequent disputes concerning 
the implementation of the commitments are not relevant for the purposes of this paper. 

17  Commission Decision of 16 December 2009, Case COMP/C-3/39.530 – Microsoft (tying). 
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system market, the leveraging of which could be at stake here. And there is also one or 
more markets on the other (non-consumer) side of web browser multilateral platform. 
These browsers are funded through advertising, through agreements with search engines 
so there may also be a dominant position on those markets where the impact of these 
alleged abusive practices would be felt. 

In the ongoing Google Search case,18 the EC is concerned with practices in so-called 
“vertical” or “specialised” online searches (i.e. searches limited to certain services, such 
as hotels, flights or restaurants), specifically the unauthorised use of content from 
competing search services and more prominent display of its own specialised search 
services (in its generalist search engine). The argument is that these practices may 
artificially divert internet traffic and hinder other undertakings’ ability to compete on the 
market. But concerns have also been raised about practices relating to online advertising 
(imposing exclusivity and restrictions). 

In February 2014, it looked like a solution was about to be reached in the form of a 
Commitment Decision.19 The EC was trying to obtain a settlement that would include 
identical visual presentation of links to Google and to competing search services, forever 
more, applying to existing and future specialised search services. At least three 
competitors would be displayed, selected by natural search ranking, when inclusion in 
the Google specialised search is free, or through a transparent auction mechanism. 

However, a final agreement was not possible, and, already under Commissioner Vestager, 
the Commission issued a Statement of Objections limited to the more prominent display 
of Google’s own specialised search, according to which the company abused its dominant 
position on the market for “providing general online search services throughout the 
EEA” (market share above 90%), leveraging that position into the market for 
comparison online shopping.20 

Thus, it seems to be only under Commissioner Vestager that the EC took a clear position 
on the existence of free online markets. Although we are unfamiliar with the specifics of 
the case, it seems (given the indicated market share) that the Commission is not referring 
to a market for advertising limited to general online search services, nor does it seem to 
be referring to a market that includes two sides of a multilateral platform. Rather, it is 
arguing that the (free) supply of general online search services, which is supplied by 
Google among others, and used by consumers, is a relevant market for the purposes of 
competition law. For the reasons stated in this paper, we disagree. 

But it is possible that a careful analysis of supply and demand, as well as of product 
characteristics, pricing level and fluctuations and other factors included in the legal 
criteria for market definition, may lead to the conclusion that there is one or more 
geographical markets for online advertising (or narrower delineation) wherein Google 
holds a dominant position. Google’s search engine may play a decisive role in such a 
finding of dominance. There may also be markets for the supply of online intermediary 
                                                                                                                                         
18  EC antitrust case 39740 – Google Search. 
19  Almunia, J., “Statement on the Google investigation”, 5 February 2015, Speech 14/93. 
20  EC Press Release of 15 April 2015, IP/15/4780; EC Fact Sheet of 15 April 2015, MEMO/15/4781. 
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services that are provided by operators of specialized search engines to hotels, flights or 
restaurants, to the extent that such services are paid. If such markets are identified, 
Google’s behaviour on the free side of the multilateral platform might constitute an abuse 
of a dominant position. 

To be sure, this path is far more complicated and demanding than simply inventing a 
market for free online search services. But, Art. 102 cases are usually complicated and 
one dealing with abusive behaviour in the supply of free products/services will 
necessarily be more so. The fact that it is challenging should not lead competition 
authorities to take the easy way out and distort the law to facilitate their intended goals. 

As for the Google Android case,21 the investigation was officially announced on the same 
day as the S/O and aims to assess whether anticompetitive practices hindered the 
development and market access of competitors in the field of operating systems, 
applications and services for smart mobile devices. At stake are tying and bundling 
practices, as well as practices that require or incentivise manufacturers to exclusively pre-
install Google applications and services that prevent manufacturers who use these apps 
and services from developing and marketing modified and potentially competing 
versions of Android (“Android forks”). 

This case should be far simpler than the previous one because it deals with an alleged 
infringement of Art. 101 TFEU apart from Art. 102 TFEU. Moreover, there are a 
number of paid markets involved and affected in which Google may be found to possess 
a dominant position. 

In the Amazon case, there is an ongoing investigation into anticompetitive practices in 
the distribution of e-books, which has seemingly been framed not only as an Art. 101 
TFEU, but also possibly an Art. 102 TFEU infringement. Not enough information is yet 
available to determine if this case may prove relevant for this analysis, but it is likely that 
it would not raise the complicated issues discussed in this paper. 

Turning to the Member State level, we might expect most cases relating to abuse in online 
services to be decided by the European Commission, given that such cases will generally 
encompass many or all the Member States. But NCAs can and do handle some of these 

                                                                                                                                         
21  EC antitrust case 40099 – Google Android. EC Press Release of 15 April 2015, IP/15/4780. EC Fact Sheet of 

15 April 2015, MEMO/15/4782. A similar case was brought against Google in the Russian Federation, 
following a complaint filed by a Russian competitor of Google with the Russian Federal Antimonopoly Service 
in February 2015, arguing that the contract for Android infringed competition law by requiring handset 
manufacturer to preinstall certain Google services as condition of access to the Google play app store. The 
NCA (18 September 2015) and, on appeal, the Moscow Arbitration Court (14 March 2016) agreed with the 
complainant, stating that Google had abused its dominant position by requiring pre-installation of Google 
apps and its search engine, requiring they be prominently displayed on the main screen and, in effect, 
prohibiting the pre-installation of apps of other producers (see: http://en.fas.gov.ru/press-
center/news/detail.html?id=44968). Google should now have to revise its contractual terms for Android in 
Russia, and may also face a fine. While the practices in question are similar to those under investigation in the 
EU, the case may be singled out by the expedience of the procedure, impossible in the American or European 
jurisdictions, and which may raise questions on the extent to which the rights of the defense were respected 
and to which the several complex economic issues were carefully assessed. It also justifies reflecting upon the 
different way in which the same practices may come to be tackled by authorities throughout the world, and 
the different levels of protection of undertakings and consumers that may result. 

http://en.fas.gov.ru/press-center/news/detail.html?id=44968
http://en.fas.gov.ru/press-center/news/detail.html?id=44968
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cases by themselves, as was shown by the various NCA investigations into most-
favoured-customer (MFC) clauses and discount restrictions included in contracts used 
by different online platforms.22 These cases also proved that NCA intervention may be 
an efficient replacement of EC action,23 while at the same time proving that different 
agencies do arrive at different results.24 

In France, the NCA has carried out an extensive assessment of Online Advertising and has 
issued an Opinion on the characteristics and competitive concerns which arise in these 
markets.25 While not identifying anticompetitive practices per se, the Opinion is important 
for what it may reveal about this NCA’s understanding of the existence of dominant 
positions and the potential for abuse in the provision of this type of service and 
associated platforms.26 One of the points highlighted in the Opinion was that many of 
the usual complaints in this sector fall outside the scope of competition law. So far, 
France seems unwilling to identify free markets with its NCA already affirming, as a 
position of general principle, that such markets do not exist.27  

In the more recent Google maps case, a private enforcement dispute in which the court 
asked for an amicus curiae opinion of the NCA,28 a small French supplier of a cartographic 
web service for businesses (store locator service) alleged that Google had abused its 
dominant position by supplying a freemium version of its maps services for business. 
The French first instance court agreed, but the Appeal Court, following the NCA’s 
opinion, decided there was no abuse of a dominant position. The NCA avoided dealing 
with the market definition or the existence of a dominant position, answering only on 
the basis of the last logical step, applied to a hypothetical market definition that included 
free products and to a hypothetical dominant position therein. The finding of an absence 
of predatory pricing was especially interesting for a product that was supplied for free, 
and it was made possible because the NCA took into account, in a bundle, the revenues 
generated by the paid version of the service, as well as by advertising in the freemium 
version. The Appeal Court adhered to this reasoning. This finding highlights the 
                                                                                                                                         
22  As these cases deal with alleged infringements of Art. 101 TFEU and its national correspondents, they are 

beyond the scope of this paper. As far as we can tell, no MFC case has so far been approached from the 
perspective of Art 102 TFEU, but the issue may come up in the EU’s investigation into Amazon and e-books 
– in this sense, see: Winckler, 2015: 5. 

23  In the Booking.com cases, the NCAs of France, Italy and Sweden investigated the same practices 
simultaneously and cooperated with each other. The three NCAs closed the files with commitments from 
Booking.com which were voluntary extended by the undertaking to all of the EU. At least one other 
undertaking which provides similar services subsequently revised its practices to remove the same clause which 
was cause of concern, even though it had not been the target of the investigations.  

24  See: Winckler, 2015: 6. 
25  Online Advertising, Autorité de la Concurrence, Opinion No 10-A-29 of 14 December 2010. 
26  For an example of the French NCA’s approach to an online advertising case, see: Google / Navx, Autorité de 

la Concurrence, Decision No. 10-MC-01 of 30 June 2010; and Decision No. 10-D-30, of 28 October 2010. 
27  See, e.g., cases 12-DCC-101 (§15) and 10-DCC-11 (§33), regarding the definition of markets relating to FTA 

TV, where the NCA stated: “the production of free TV channels is not strictly a market, since the distributors 
of TV packages do not remunerate those producers in order to distribute those channels” (my translation).  

28  Evermaps v Google, Tribunal de Commerce de Paris, judgment of 31 January 2012 (case no. 2009061231); 
Evermaps v Google, Autorité de la Concurrence, Opinion No 14-A-18 of 16 December 2014; Evermaps v Google, 
Cour d’Appel de Paris, judgment of 25 November 2015 (case no. 12/02931). 
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possibility of taking into account the Appeal Court adhered to this reasoning. This 
finding exemplifies the possibility of taking into account practices relating to free 
products together with those relating to paid products when identifying an abusive 
conduct, regardless of the market definition. 

In the United Kingdom, another dispute relating to Google Maps, the Streetmap v Google 
case, followed a very similar course.29 The High Court of Justice avoided discussing the 
issue of market definition and, instead, resolved the issue by excluding the presence of 
an abusive conduct, on the basis of a hypothetical assumption that a dominant position 
could be identified. It should be noted that the UK’s competition law definition of a 
“business” explicitly excludes goods or services supplied “free of charge”.30 

The German NCA seems to be on quite a different path. Its approach to a complaint 
against Google, even though it decided not to open formal proceedings, seemed to 
suggest that it is willing to identify a dominant position on a relevant market for online 
search.31 

It has shown the same willingness in the important Facebook case.32 The German NCA 
has announced that it suspects that Facebook’s conditions of use are in violation of data 
protection provisions and, therefore, would also constitute an abuse of dominant 
position in the “market for social networks”. This position is troubling for two main 
reasons. These are firstly, because it seems to define a free market for social networks, 
where a service is provided by Facebook to its users. Secondly, it seems to suggest that 
if a dominant company violates rules of another branch of the law, it also violates 
competition law, which is incredibly problematic. 

This is, perhaps, the best example of a case which would, in all likelihood, not be possible 
under the proposed analysis, and should instead be resolved under data protection law 
or other branches of the law.33 It is unlikely that a dominant position on the advertising 
side could be identified with an accurate market definition. 

Perhaps the greatest source of concern in this entire discussion is the attitude of the 
courts. The decisive legal issue in this debate is market definition. Unfortunately, the 
cases discussed above suggest a trend to avoid this highly complex issue, perhaps waiting 
for clarifications to be provided by the ECJ or, in the very least, postponing a decision 
until a case is presented that makes a decision on market definition and dominance 
inevitable. What is worse, as we have shown elsewhere,34 judicial review of market 

                                                                                                                                         
29  Streetmap v Google, High Court, [2016] EWHC 253 (Ch), Case no. HC-2013-000090. 
30  Enterprise Act 2002, as amended, Section 129(1). 
31  See, e.g.: Complaint by VG Media against Google, Bundeskartellamt Press Release of 22 August 2014; and 

Bundeskartellamt Press Release of 9 September 2015. 
32  See: Facebook (ongoing investigation), Bundeskartellamt press release of 2 March 2016, available at 

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/02_03_2016_Face
book.html. 

33  For an example of how privacy concerns may be effectively tackled through data protection law see, e.g.: 
Vidal-Hall v Google, Court High Court, Queen's Bench Division, Reference [2014] EWHC 13 (QB). 

34  Sousa Ferro, M., “Judicial Review: Do European Courts Care about Market Definition?”, (2015) 6(6) Journal 
of European Competition Law & Practice 400. 

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/02_03_2016_Facebook.html
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/02_03_2016_Facebook.html
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definition generally leaves much to be desired. The ECJ and the EGC rarely carry out an 
in-depth analysis of market definitions by the European Commission, and even more 
rarely, disagree with them. The few precedents we have confirm this tendency, with the 
Courts seemingly accepting market definitions with free products that simply do not 
conform to the Court’s standards for market definition. We hope that the Court will 
become aware of the decisive importance of this step. If they allow for the definition of 
markets for, or with, free products, not only will they be contradicting decades of case-
law on market definition, they will be opening the door for the use of competition law as 
a tool for imposing obligations on unilateral behaviour in the supply of free products or 
services, without any dominance over the supply of paid products. That is a very 
dangerous road to go down, especially at a time when the internet is leading to the 
development of sharing and cooperative economies and not-for profit initiatives, in the 
context of a growing open-source movement, providing for free products and services 
for which many companies charge. 

We have focused on the logical structure of the analysis, with the main objective of 
preventing a major distortion of competition law and its limits through the definition of 
free markets. In so doing, we have tried to show that there is a path, within the boundaries 
for the law, for the successful prosecution of most of the cases that have caused concern 
in these areas. We paid little attention to the final step of a finding of abuse of dominant 
position, but this does not mean we believe it is a simple matter. Indeed, even where a 
dominant position on a (paid) relevant market can be identified, which can be the subject 
of competitive restrictions caused by unilateral behaviour, there will certainly be the need 
for an in-depth discussion of the actual anticompetitive effect of the practices in question. 
In this more economically-sensitive world of Art 102 TFEU, competition authorities will 
have to come up with a persuasive theory of harm. 

On a final point of intellectual curiosity, we would note that the solution we have argued 
for here does not prevent undertakings from attempting an adaptation of a Wouters 
approach, by claiming that, even though their practices are caught by competition law 
and should be forbidden under the strict application of these rules (and even if their 
practices fail a purely economic harm test), there are overriding general principles that 
justify the non-prohibition of the behaviour in question. This line of arguing would, of 
course, require identifying the principle(s) associated with the greater good which is being 
pursued by the supply of the free product/service, in the conditions that it is being 
provided, and the demonstration that such supply in such conditions does not go beyond 
what is necessary to achieve the envisaged results. 
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